
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   DEPT. 21 
HEARING DATE:   04/17/19 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY MARLENE SCHULER, HERB SCHULER 
* TENTATIVE RULING: * 
 
Continued to April 24, 2019 at 9:00 a.m.  

  

 2.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REINSTATE JURY 
FILED BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
Continued to April 24, 2019 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
SPECIAL SET HEARING ON: TRIAL RESETTING CONFERENCE 
SET BY DEPT. 9 PER MINUTES OF 12/12/18 
* TENTATIVE RULING: * 
 
Continued to April 24, 2019 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENTS 
HEARING ON JOINDER IN SHERLAND, INC.'S MOTION TO DISMISS 
FILED BY SEKK INVESTMENTS DIANE LLC 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion to dismiss the three Navarro plaintiffs from the action is granted. 
The court will sign the order provided. 
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 5.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENTS 
HEARING ON MOTION TO DISMISS 
FILED BY SHERLAND, INC. 
* TENTATIVE RULING: * 
 
Defendant Sekk’s request to join in defendant Sherland’s motion to dismiss the Navarro 
plaintiffs is granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FAY SERVICING, LLC 
* TENTATIVE RULING: * 
 
 The hearing is continued to May 15, 2019, at 9:00 a.m., in Department 21.  (The Court 
does not have a law and motion calendar on May 1 or May 8.)  The Court requests 
supplemental briefs addressing the following matters, to be filed on or before April 30, 2019.  
The parties may file responsive briefs on or before May 7, 2019. 
 
 1. Both sides focus on the recent Davidson decision.  (See Davidson v. Seterus, 
Inc. (2018) 21 Cal.App.5th 283.)  However, neither side discusses the recent Randall decision.  
(See, Randall v. Ditech Financial, LLC (2018) 23 Cal.App.5th 804.)  The Court requests briefing 
on whether the conduct found to be “debt collection” in Randall is analogous to the conduct 
alleged in the case at bar. 
 
 2. The Court finds it remarkable that neither the Davidson decision nor the Randall 
decision mentions two earlier Court of Appeal decisions holding that foreclosure-related conduct 
did not constitute debt collection.  (See, Fonteno v. Wells Fargo Bank, N.A. (2014) 228 
Cal.App.4th 1358, 1362 and 1375-77 [sending “misleading modification and forbearance 
agreements” was not debt collection]; Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 
Cal.App.4th 1250, 1261-64.)  Are these two sets of decisions reconcilable, or should the Court 
acknowledge that there is a split in authority and follow the reasoning it finds most persuasive? 
 
 3. If the four governing California decisions are reconcilable, what is the test they 
illustrate?  I.e., what is the test for determining when conduct is sufficiently distinct from the 
nonjudicial foreclosure process that it constitutes debt collection?  The parties appear to agree 
that harassing telephone calls are debt collection, and that simply recording a notice of default 
or a notice of trustee’s sale is not.  The conduct alleged by plaintiffs appears to fall in between 
those two categories.  (See, Guccione v. JPMorgan Chase Bank, N.A. (N.D.Cal. May 1, 2015) 
2015 U.S.Dist.LEXIS 57700, at *47 [demand for excess escrow and insurance charges found to 
be debt collection].) 
 
 4. The Court requests that defendant cite and discuss a decision more closely on 
point, even if it is an unpublished federal decision or a decision from another state.  By on point, 
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the Court means a decision holding that a demand letter such as the December 28, 2015 letter 
on which plaintiffs rely did not constitute debt collection.  (FAC, Exh. “C”.)  Also, if that letter was 
not debt collection, why did it include the following language: “Fay Servicing, LLC is attempting 
to collect a debt, and any information obtained will be used for that purpose.”  (Id., at p. 2 
[emphasis added].  See, Reese v. Ellis, Painter, Ratterree & Adams LLP (11th Cir. 2012) 678 
F.3d 1211, 1217.  Compare, Pfeifer, supra, 211 Cal.App.4th at 1263, fn. 4 [“the Pfeifers have 
not alleged that there is any document from Recon that included collection demand language or 
an assertion by Recon that it was attempting to collect a debt other than the notice required 
under Civil Code section 2924”].) 
 
 5.  The statutes governing nonjudicial foreclosure include an exemption from the 
Rosenthal Act for trustees: “In performing the acts required by this article, a trustee shall not be 
subject to [the Rosenthal Act].”  (Civ. Code, § 2924, subd. (b).)  Should the Court deduce, by 
negative implication, a legislative intent that mortgage loan servicers would be subject to the 
Rosenthal Act — even for conduct closely related to foreclosure?  The recognition of the limited 
role that trustees play in nonjudicial foreclosure is also shown in Civil Code section 2924l, which 
allows a trustee, but not a loan servicer, to file a declaration of non-monetary status. 
 
 6. The Court’s preliminary assessment is that defendant’s argument based on the 
Vien-Phuong decision lacks merit.  (See, Vien-Phuong Thi Ho v. Recontrust Co., NA (9th Cir. 
2017) 858 F.3d 568.)  The Court does not understand the logic of the argument that a servicer’s 
conduct in collecting more than is owed from the proceeds of a trustee’s sale is not collecting a 
debt from a debtor, but collecting a debt from a purchaser.  That would seem to be like saying 
that a wage garnishment is not collecting money from the employee, because the garnished 
wages are paid by the employer, and not the employee.  Of course, the law is complicated, and 
sometimes counter-intuitive propositions turn out to be correct.  But if there is a published 
decision more closely on point, i.e., dealing with the loan servicer’s conduct in applying sales 
proceeds, and not merely the trustee’s conduct in holding a trustee’s sale, the Court would 
appreciate the citation. 
 
 7. Defendant cites a number of unpublished federal District Court decisions, 
providing only Westlaw citations.  The Court does not have a Westlaw subscription, and some of 
the Westlaw citations do not work on Lexis.  Accordingly, the Court requests the corresponding 
Lexis citations.  The Court does not want printouts of unpublished or foreign-state decisions. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01476 
CASE NAME: SHAHABI VS. HARBOR GATE 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY HARBOR GATE PARTNERS, L.P., et al. 
* TENTATIVE RULING: * 
 
Continued to April 24, 2019 at 9:00 a.m. 
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 8.  TIME:  9:00   CASE#: MSC17-02417 
CASE NAME: AIELLO VS. MARCOTTE DEVELOPMENT 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARCOTTE DEVELOPMENT COMPANY, et al. 
* TENTATIVE RULING: * 

 Defendants Marcotte Development Company and Deer Creek Partnership’s 
(“Defendants”) motion for summary judgment is denied.  Defendants’ motion for summary 
adjudication is denied in part and granted in part.   

SUMMARY OF RELEVANT FACTS 

 Defendant Marcotte Development Company (“MDC”), headed by Mark Marcotte 
(“Marcotte”), is a small property management company, providing on-site management services 
to seven apartment complexes in the East Bay.  (Fact 1 – Undisputed) 

 Plaintiff Julie Aiello (“Aiello” or “Plaintiff”) worked at various MDC properties as an on-site 
property manager, commonly called a “Community Director,” during her period of employment 
from 1993 until her “separation” in 2017.  (Fact 2 – Undisputed)  For the last decade with MDC, 
Plaintiff worked mainly as a resident property manager at the Bella Rose apartment complex in 
Antioch, living rent-free in one of the apartments as part of her compensation.  See Aiello Decl., 
paragraph 2.  Defendant Deer Creek Partnership owns the Bella Rose apartment complex in 
Antioch, California.  (Fact 3 – Undisputed)   

 Starting in 2006, Plaintiff was employed by MDC as a full-time Community Director 
with the responsibility of managing the Bella Rose apartment complex.  (Fact 4 – Undisputed)  
MDC also employed an Assistant Community Director at Bella Rose, Richard Mousseau 
(“Mousseau”) in 2016 and 2017.  (Fact 5 – Undisputed) 

 Both Plaintiff and Mousseau felt they had a good working relationship with each other, 
until about the last two weeks of Plaintiff’s active employment in July 2017.  (Fact 6 – 
Undisputed)  The same cannot be said about Plaintiff and Marcotte.  Over Plaintiff’s 25 years 
with MDC, there were several incidents with Marcotte, where he accused her of stealing.  In or 
around 2013/2014, Marcotte accused Plaintiff of stealing.  He took all of her office files and 
resident files and investigated her for three months.  See Declaration of Joseph Clapp (“Clapp 
Decl.”) (Aiello Depo. 132:8-133:14)   

 In late 2017, the two MDC bookkeepers suspected Plaintiff of stealing.  They sent out a 
letter to residents to confirm the amounts of their deposits because they suspected that Plaintiff 
was “skimming” money from the move-in deposits.  See Clapp Decl. (Mousseau Depo. 35:21-
36:2; 38:25-44:9); (Marcotte Depo. 124:16-125:1) 

 On Wednesday, July 12, 2017, MDC terminated another Community Director (Brenda 
G.), who worked at a separate MDC-managed property, Marlisa Meadows.  Brenda G. was 
terminated for violating several company rules:  (1) Brenda G. was not actually living on the 
Marlisa Meadows property, as required; (2) Brenda G. misrepresented to MDC that she was 
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actually living on the Maralisa Meadows property when she was not; and (3) Brenda G. had 
stolen from MDC by ordering multiple household appliances and other items on company 
accounts and diverting them for her own personal use.  (Fact 8 – Undisputed) 

 Upon determining Brenda G.’s employment would be ending and leaving Maralisa 
Meadows with no on-site manager, Marcotte decided to temporarily place Mousseau in the 
Community Director position at that property.  (Facts 9, 10 – Undisputed)  Marcotte informed 
Mousseau about his new job and Brenda G.’s upcoming termination about two weeks before 
it occurred.  (Fact 11 – Undisputed)  Marcotte apparently did not share this information 
with Plaintiff.   

 After Brenda G.’s termination on or about July 12, 2017, Plaintiff immediately began 
pushing for her daughter, Traci, to be hired into the vacant Maralisa Meadows’ Director position.  
(Fact 12 – Undisputed)  Marcotte was not interested in hiring Plaintiff’s daughter, which was 
upsetting to Plaintiff.  (Fact 13 – Undisputed) 

 The following Monday, July 17, 2017, Plaintiff accused Mousseau of betraying her 
because he had kept the information about Brenda G. and Maralisa Meadows to himself.  
Mousseau responded that his loyalty was to the owner of the company, Marcotte, and that he 
had simply been keeping his employer’s confidence about the planned termination of Brenda G., 
as requested.  (Fact 16 – Undisputed) 

 On Tuesday, July 18, 2017, Mousseau came to work at Bella Rose but left within the 
hour to work at the Maralisa Meadows property.  Mousseau returned to Bella Rose in the late 
afternoon of July 18th.  When he returned to Bella Rose, Plaintiff asked Mousseau if he would 
finish a lease application.  (Facts 17, 18 – Undisputed)  Mousseau refused, and Plaintiff 
immediately went home to call Marcotte and complain of insubordination by Mousseau.  
(Facts 18, 19, 20, 21)  Plaintiff described the events at her deposition: 

  A:   So, Richard [Mousseau] came in.  And he’s only there, like, one   
   hour, and then he goes to Marlisa.  And he comes back, and I’m   
   there for an hour, and I go home.  . . . 

  A: . . . I was leaving in an hour.  . . . So, I was giving him the lowdown of this  
   application of where we’re at, you know, certain things that I didn’t think  
   was right.  And then he kept getting phone calls from – I don’t know from  
   who.  But just something to do with Maralisa on his personal phone, and  
   he kept trying to hide it from me.  And he was real secretive.  

   And so finally I just asked him what was going on.  “Who is it?”  

   And he said that it’s regarding Maralisa.  And you don’t want to know  
   any of this stuff.  It’s really serious, and it’s more than just appliances  
   that she stole.”   

   And I was like, “Well, what do you mean?”  You know. 
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   And he was just saying that it’s money.  Like, missing rent checks or  
   missing deposits or things like that.  And so, “I’ve really got to search  
   everything, research everything.” 

   And so, at some point, I just said, “Okay.  Well here.  Finish this   
   application.”  Because I was getting ready to go within an hour, I   
   think.  So, I was just like, okay, this is where we’re at here.  

   I mean, I think our conversation was a little bit more heated because as  
   soon as I gave it to him, he shoved it back at me and said, “No, You do it.” 

See Clapp Decl. (Aiello Depo. 87:9-11; 89:14-90:19)  

 When Plaintiff arrived home at her apartment on July 18, 2017, she immediately called 
Marcotte.  She reported Mousseau as insubordinate and demanded that he be fired.  Marcotte 
refused.  (Facts 20, 21 – Undisputed)  In fact, “Marcotte told her not to bother Mousseau;” that 
“the investigation about the theft was being kept from [her] because women can’t keep secrets,” 
and that Marcotte “did not believe that I did not know about the theft.”  See Aiello Decl., 
paragraph 5.   

 Plaintiff never spoke to either Marcotte or Mousseau again after Tuesday, July 18, 2017.  
(Facts 19, 23 – Undisputed) 

 On the evening of July 18, 2017, Plaintiff’s husband, Bob Aiello, contacted a 
psychologist, Dr. Sherry Lebeck, who had never met Plaintiff or her husband before.  Dr. Lebeck 
made an appointment for Plaintiff to see her the next day at 3:00 p.m., and requested the 
Plaintiff bring in the necessary State Disability Insurance (“SDI”) forms.  (Fact 24 – Undisputed) 

 Also, on the evening of July 18, 2017, Plaintiff and her husband submitted an electronic 
request to the United States Postal Service permanently changing their address from their Bella 
Rose apartment to their home in Manteca, California.  (Fact 140 – Undisputed)  Plaintiff and her 
husband had been building a home in Manteca as their retirement residence.  It was fully 
constructed by March 2016.  (Fact 155 – Undisputed)  Starting in April 2016, Plaintiff left work 
mid-day every Friday in order to travel to her Manteca home for the weekend.  By April 2017, 
Plaintiff began regularly leaving work mid-day Wednesday to travel to her Manteca home for 
the night.  (Fact 156 – Undisputed) 

 In addition to changing her address with the Post Office, Plaintiff also proceeded 
to change her address with all of her creditors on the evening of July 18, 2017.  (Fact 141 – 
Undisputed) 

 On the morning of Wednesday, July 19, 2019, after Mousseau left Bella Rose for the 
Maralisa Meadows property, Plaintiff and her husband began clearing out Plaintiff’s MDC office.  
(Fact 142 – Undisputed)   

 That same morning, Plaintiff said nothing to Mousseau about her doctor’s appointment 
or planned absence later that same day.  (Fact 25 – Undisputed)  Around 1:00 p.m., Plaintiff 
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notified Marcotte that she had a doctor’s appointment and would be out for the rest of the day.  
(Fact 26 – Undisputed)   

 Plaintiff attended her appointment with psychologist, Dr. Lebeck, on July 19, 2017 at 
3:00 p.m. and discussed the events that had happened the previous day and her emotional 
upset about them.  (Facts 27, 28 – Undisputed)  Dr. Lebeck took Plaintiff off work until 
October 31, 2017.  See Aiello Depo., Lebeck, July 19, 2017 Note.   

 Plaintiff then completed the removal of all of her personal items on the evening of 
July 19, 2017.  (Facts 143, 159 – Undisputed)   

 When Mousseau returned to the Bella Rose office on the afternoon of July 19, 2017, 
at around 4:00 p.m., there was a sign of the door, stating that the office was closed.  Mousseau 
did not go inside, so he did not realize that Plaintiff had removed all of her personal items.  
(Fact 145 – Undisputed) 

 At approximately 8:00 p.m., on July 19, 2017, Plaintiff emailed Marcotte with a brief note 
from Dr. Lebeck, stating:  “You are under my care effective today.  Based upon your symptoms, 
I am taking you off work immediately through October 31, 2017, at which time your symptoms 
will be reassessed.”  Marcotte then forwarded this information to Mousseau.  (Fact 150 – 
Undisputed) 

 Marcotte attempted to telephone Plaintiff multiple times after receipt of the July 19th note.  
Plaintiff did not take his calls or return them; she never spoke to Marcotte again after July 18, 
2017.  (Fact 23, 33, 152 – Undisputed)   

 The following Monday, July 24, 2017, MDC’s counsel wrote Plaintiff a letter regarding 
discontinuing her use of the apartment at Bella Rose.  The letter stated, in relevant part:  
“Your usage of the unit is contingent upon your employment with Deer Creek Partnership.  
As you are no longer an active employee, you must vacate the unit on or before 5:00 p.m., 
July 31, 2017.  Should you become an active employee again, a unit will be provided for your 
use as per your employment agreement.” . . .  “Should you remain in the unit on August 1, 2017, 
we will have no choice but to initiate legal proceedings against you and any other resident.”  
(Fact 161 – Undisputed)   

 Plaintiff moved out of the apartment at Bella Rose by July 31, 2017, moving all of her 
belongings into the couple’s Manteca home.  See Aiello Decl., paragraph 8; (Fact 160 – 
Undisputed) 

 On October 25, 2017, Plaintiff sent another note to Marcotte, advising him that her 
disability was extended through December 31, 2017.  See Aiello Decl., paragraph 10 and 
Exhibit Lebeck October 25th Note.  

 Marcotte believed that Plaintiff had quit her job at Bella Rose on July 19, 2017.  
(Fact 167 – Disputed)  When he received Plaintiff’s note from Dr. Lebeck extending her 
disability, Marcotte emailed Plaintiff: 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   DEPT. 21 
HEARING DATE:   04/17/19 

 
 

- 8 - 

You cleaned out your office before your Dr. appointment means you quit your job.  
I don’t care about your bullshit letter. 

(Fact 168 – Undisputed)  

 Plaintiff responded back, in relevant part: 

  FYI, just so we are perfectly clear, with no misunderstandings, I have not   
  resigned from my position with Marcotte Development.  

(Facts 167, 168 – Undisputed) 

 Marcotte replied: 

Bullshit.  You removed your personal items from the office before you went to the 
crooked shrink you saw once in Berkeley.  You didn’t resign, you quit.  And I 
believe now you stole from the company.  You push me, and I will prove it.   

(Facts 167, 168 – Undisputed) 

 Plaintiff continued her treatment with Dr. Lebeck.  She was not cleared to return to work 
until March 9, 2018.  See Aiello Decl., paragraph 13; Clapp Decl. (Lebeck Depo. 87:4-11) 

 On December 8, 2017, Plaintiff filed this action against Defendants.  The Complaint 
alleges nine causes of action against Defendants:  (1) discriminatory eviction because of mental 
disability; (2) eviction in retaliation for requesting accommodation; (3) retaliatory eviction in 
violation of Civil Code Section 1942.5(c); (4) common law wrongful eviction; (5) discriminatory 
discharge because of mental disability; (6) discharge in retaliation for requesting reasonable 
accommodation; (7) discharge for requesting reasonable accommodation; (8) failure to 
reasonably accommodate mental disability, and (9) failure to engage in timely, good faith, 
interactive process. 

DISABILITY DISCRIMINATION  (FIFTH, SIXTH AND SEVENTH CAUSES OF ACTION) 

 Plaintiff’s Complaint alleges three causes of action based on a discriminatory 
termination, the fifth, sixth and seventh causes of action.  Plaintiff alleges that, on or around 
October 31, 2017, she presented Defendants with a letter from Dr. Lebeck, stating that her 
disability would continue to December 31, 2017. In response, Marcotte took the position that 
Plaintiff had quit her job on July 19, 2017 when she had cleaned out her office.  Despite 
Plaintiff’s representation to the contrary, that she was not resigning her position, Marcotte 
maintained that she had quit.  (Cmplt, paragraphs 21-24; 30-31; 33)  “By these emails, 
Defendants informed Plaintiff that her employment had been terminated.  Defendants 
terminated Plaintiff’s employment because of her mental disability.”  (Cmplt, paragraphs 25, 26)   

 Defendants apparently accept this theory of constructive termination, as Defendants 
argue instead that Plaintiff did not have a recognized “mental disability” under the FEHA and 
therefore was not terminated because of it.  Defendants argue that not being able to work under 
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a particular supervisor because of anxiety and stress related to the supervisor’s oversight of 
job performance is not a disability recognized under the FEHA.  See Hobson v. Raychem 
(1999) 73 Cal.App.4th 614, 628; Higgins-Williams v. Sutter Medical Foundation (2015) 237 
Cal.App.4th 78, 84.   

 However, Plaintiff does not claim that she could have worked in her job if only she did 
not have to work with Marcotte or Mousseau.  Rather, Plaintiff has presented evidence that her 
anxiety was so severe that she could not work at all, and had a doctor’s note removing her from 
work through October 31, 2017 and again through December 31, 2017.  This stress leave was 
ultimately extended until March 2018.  See Aiello Decl., paragraphs 7-13.   

 Hence, Defendants have not met their burden of persuasion or production that there are 
no triable issues of material fact as to whether Plaintiff had a bona fide disability.  See Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.   

 Contradictorily, Defendants argue that they had a justifiable belief that Plaintiff had quit 
because (1) she cleared out all of her personal belongings from her office on July 19, 2017; 
(2) she previously stated she intended to retire in the next few years; (3) she made certain 
statements to Dr. Lebeck in her counseling sessions; (4) she changed her postal address on 
July 18, 2017; (5) she moved out of her apartment by the end of July 2017, and (6) she failed to 
communicate any intention to return to work.   

 However, it is undisputed that Marcotte believed that Plaintiff quit on July 19, 2017.  
Hence, Marcotte could not have relied on facts 3, 4, 5 and 6, which had not occurred yet.  
Moreover, as to fact 6, it is undisputed that Plaintiff communicated to Marcotte that she had not 
resigned or quit her employment with MDC, but believed she was out on disability leave.  
Whether it was reasonable or not for Marcotte (or Defendants) to believe that Plaintiff voluntarily 
quit her employment when she provided a doctor’s note the same day as she removed her 
personal belongings, is a question for the trier of fact.  

FAILURE TO REASONABLY ACCOMMODATE DISABILITY  (EIGHTH CAUSE OF ACTION) 

 The Complaint alleges that Defendants failed to reasonably accommodate Plaintiff’s 
mental disability by providing the requested leaves of absence.  (Cmplt, paragraph 36) 

 Defendants again appear to accept that there was some “requested leave of absence” 
under California law.  Defendants merely argue that the eighth cause of action is derivative of 
the fifth cause of action for discriminatory discharge and therefore must also fail. 

 Assuming a requested leave of absence, there are clearly disputed issues of fact as to 
whether Defendants failed to provide that leave to her when she provided a doctor’s note that 
she was unable to work due to stress and anxiety.  Marcotte admits that rather than permit the 
time off work, he took the position that Plaintiff quit and that her stress leave was “bullsh*t.”  
(Facts 38-76) 

FAILURE TO ENGAGE IN TIMELY, GOOD FAITH INTERACTIVE PROCESS  (NINTH CAUSE 
OF ACTION) 
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 The ninth cause of action alleges that “after Plaintiff made the requests for 
accommodation set forth in paragraphs 8 and 21 (sending doctor’s notes), Defendants failed to 
engage in a timely, good faith, interactive process with Plaintiff to determine whether there might 
be an effective reasonable accommodation.”  (Cmplt, paragraph 41) 

 Summary adjudication of this cause of action is granted.  It is undisputed that Plaintiff 
provided a doctor’s note to her employer on July 19, 2017.  It is further undisputed that Plaintiff 
never spoke to Marcotte or Mousseau or MDC again after that date.  It is further undisputed that 
Marcotte repeatedly tried to contact Plaintiff by phone, but Plaintiff never took those calls or 
returned them at any time after July 18, 2017.  (Facts 61, 65, 75, 76).  In light of the undisputed 
facts, there is no claim against Defendant for failure to engage in the interactive process.  

WRONGFUL EVICTION CLAIMS  (FIRST, SECOND, THIRD AND FOURTH CAUSES OF 
ACTION) 

 The Complaint alleges that on and after July 19, 2017, Plaintiff suffered from an 
emotional or mental illness that temporarily limited her ability to work.  (Cmplt, paragraph 7)  On 
or about July 19, 2017, Plaintiff presented Defendants with a letter from Dr. Sherry Lebeck, a 
licensed clinical psychologist, informing Plaintiff that she was being taken off work through 
October 31, 2017.  (Cmplt, paragraph 8)  On or about July 26, 2017, Defendants, through their 
lawyer, mailed a letter to Plaintiff, informing her that Defendants would initiate legal proceedings 
against her if she did not vacate her apartment by 5:00 p.m. on July 31, 2017.  (Cmplt, 
paragraph 9)  As a result of this threat, Plaintiff vacated the apartment on or before July 31, 
2017.  (Cmplt, paragraph 10)    

 In the first four causes of action Plaintiff alleges this action amounted to a discriminatory 
eviction (first cause of action); a retaliatory eviction for seeking a reasonable accommodation 
(second cause of action); a retaliatory eviction in violation of Civil Code Section 1942.5(c) (third 
cause of action) and a common law eviction (fourth cause of action). 

 Defendant moves for summary adjudication of these four claims on the grounds that they 
are derivative of the fifth cause of action for discriminatory discharge and thus should be 
summarily adjudicated for the same reasons. 

 Summary adjudication of the fifth cause of action for discriminatory discharge is denied; 
hence, summary adjudication of the “derivative claims” for wrongful eviction are also denied.   

 Defendants’ evidentiary objections are ruled on as follows: 

Declaration of Julie Aiello 

 Aiello Decl., paragraph 3: “In the summer of 2018. . .”  Sustained – foundation, personal 
knowledge 
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 Aiello Decl., paragraph 3:  “Mark Marcotte suspected me of complicity in or knowledge of 
the theft because I frequently sat next to this manager at monthly managers’ meetings.”  
Overruled 

 Aiello Decl., paragraph 3:  “He decided to investigate. . .”  Overruled 

 Aiello Decl., paragraph 3:  “[H]e barged into my office to interrogate me and accuse me 
of knowing about the theft. . .”  Overruled 

 Aiello Decl., paragraph 4:  “Marcotte also enlisted my subordinate, assistant property 
manager, Richard Mousseau, to spy on me in order to discover what I knew.”  Sustained – 
speculation 

 Aiello Decl., paragraph 5:  “This led Mousseau to believe that he no longer had to obey 
me. . .”  Sustained – speculation 

 Aiello Decl., paragraph 6:  “With a subordinate who could openly flaunt his refusal to 
obey instructions and a boss who was openly calling me complicit in a theft, I was shaken to the 
core.”  Overruled 

 Aiello Decl., paragraph 6:  “That evening (July 18, 2017), my husband became so 
alarmed at my nervous condition that he had me talk with a psychologist, Dr. Sherry Lebeck.”  
Overruled 

 Aiello Decl., paragraph 7:  “The next day, I went into the office to collect my things. . .”  
Overruled 

 Aiello Decl., paragraph 7:  “Dr. Lebeck, who felt that I was traumatized with anxiety. . .”  
Sustained – speculation 

 Aiello Decl., paragraph 8:  “When Marcotte received the note, he became enraged.”  
Sustained – speculation, personal knowledge 

 Aiello Decl., paragraph 8:  Eviction letter.  Overruled 

 Aiello Decl., paragraph 9:  “Not content with evicting me from my apartment, Marcotte 
turned his anger upon Dr. Lebeck.”  Sustained – speculation 

 Aiello Decl., paragraph 10:  “I was treated by Dr. Lebeck individually and at group 
therapy sessions over the next three months.”  Overruled 

 Aiello Decl., paragraph 10:  “In late October, Dr. Lebeck determined that I was still not 
ready to return to work, and she extended her recommendation that I remain off work until the 
end of the year.”  Overruled 

 Aiello Decl., paragraph 12:  “I have never stolen from the company, and Marcotte had no 
reason whatsoever to believe that I had.”  Overruled 
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 Aiello Decl., paragraph 13:  “Thereafter, Aiello continued her treatment with Dr. Lebeck.  
On December 1, Dr. Lebeck determined that Aiello was still not able to work, and she 
recommended that Aiello remain off work through February 2018.  It was not until March 9, 2018 
that Dr. Lebeck released Aiello to return to work.”  Overruled 

 Aiello Decl., paragraph 15 and Resident Manager Agreement:  “When I first became a 
resident manager, I signed a Resident Apartment Manager Employment Agreement.  The last 
one I remember signing was in 2001.   I have attached a true and correct copy of this 
Agreement as Exhibit Res. Mgr. Agreement.”  Overruled   

 

  

 9.  TIME:  9:00   CASE#: MSC18-01075 
CASE NAME: BOND MANUFACTURING VS. NEHLS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TESTRUT (US) LLC, 
* TENTATIVE RULING: * 
 
Unopposed motion for counsel for defendant Testrut (U.S.) LLC to be relieved is granted. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01237 
CASE NAME: DRILL TECH VS. DLD LUMBER 
HEARING ON MOTION FOR RELIEF FROM WAIVER 
FILED BY DLD LUMBER INC. 
* TENTATIVE RULING: * 
 
DLD’s motion for relief from waiver of objections is granted. CCP 2031.300(a).  The relief 
applies to DLD’s responses to the first set of special interrogatories and the third set of 
requests for production.  
 
Drill Tech submitted a “conditional non-opposition” which stated that it would not oppose DLD’s 
motion provided it could still assert evidentiary sanctions concerning the late filed responses at 
the time of trial. No authority for the novel position was provided. The court finds excusable 
neglect in DLD’s submission of untimely responses and that DLD subsequently submitted code 
compliant responses. DLD’s motion is granted and Drill Tech’s “request” is denied.  
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11.  TIME:  9:00   CASE#: MSC18-01267 
CASE NAME: AHMADI VS CLAIM JUMPERS 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY CLAIM JUMPER ACQUISITION COMPANY LLC 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to strike the ninth cause of action for loss of consortium is 
granted.  CCP 473.  The court will sign the order provided. 

 

  

12.  TIME:  9:00   CASE#: MSC18-01927 
CASE NAME: BELCHER VS. CSAA 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION OF 
DOCUMENTS  /  FILED BY ANTHONY D. BELCHER 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel responses to the request of production of documents is denied.  
The competing requests for sanctions are also denied. 
 
Plaintiff recently filed a second amended complaint following a demurrer.  The three causes of 
action at issue all relate to plaintiff’s contention that defendant was responsible for plaintiff’s loss 
of prospective work and income from third party Westech Environmental LLC.  Plaintiff’s 
discovery seeks defendant’s proprietary information concerning internal work safety information 
for defendant’s employees.  The requested documents are not relevant to plaintiff’s current 
claims.  Should the documents become relevant in the future, defendant may attempt to 
discover them at that point. 

 

  

13.  TIME:  9:00   CASE#: MSC18-02187 
CASE NAME: SUN BEEF VS. RAINERO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JOSEPH RAINERO, et al. 
* TENTATIVE RULING: * 
 

Defendants’ motion for judgment on the pleadings is denied as to the First, Second, 
and Fifth Causes of Action and granted, with leave to amend, as to the Fourth Cause of Action.  
Any amended complaint shall be filed and served on or before May 1, 2019.  If plaintiff does not 
amend, defendants shall file and serve their answer on or before May 15, 2019. 

 
Background 
 
The FAC alleges that Chris Donati made a first settlement agreement with an entity 

called “Ignite Farms 1” and a second settlement agreement with an entity called “Ignite Farms 
2.”  Donati then assigned his rights under the settlement agreements to plaintiff Sun Beef, LLC.   
Subsequently, the agreements were breached and over $1.5 million was not paid. 
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Sun Beef now sues other parties – Joseph Rainero, Ignite Farm LLC, Ignite Farm, 1LP, 

Ignite Farm Fund I, L.P., and JBJ Holdings, Inc. – alleging they are the alter egos of Ignite 
Farms 1 and 2. 
 

First and Second Causes of Action, Breach of Contract: 
 
The motion is denied as to these causes of action. 
 
Defendants argue that these causes of action fail because a claim for breach of 

contract may be brought only against parties who signed the contract, and defendants did not 
sign the contracts.   

 
While this is a valid proposition generally, defendants cite no authority in their Opening 

Brief that it applies to a situation where the party sued is alleged to be the alter ego of the 
signatory. The practice appears to be to the contrary – parties do sue persons who did not sign 
a contract without objection if the theory is that those persons are the alter ego of the person 
who did.  (See Rowe v. Exline (2007) 153 Cal.App.4th 1276, 1280-1281, 1285-1286; Pueblo 
Radiology Medical Group, Inc. v. Gerlach (2008) 163 Cal.App.4th 826, 827-829; cf. Design 
Associates, Inc. v. Welch (1964) 224 Cal.App.2d 165, 171 (plaintiff not permitted to urge alter 
ego theory on appeal because it did not plead or try the case on that theory but only on the 
theory that its contract was actually with the individuals.) 

 
Defendant cite a new case on this issue in their Reply Brief, Hennessey's Tavern, Inc. v. 

American Air Filter Co. (1988) 204 Cal.App.3d 1351, 1359.  There, the plaintiff sued Elliot Air 
Conditioning Company, Inc. for breach of contract in 1980 and then amended its complaint in 
1985 to add an individual, Allen Elliot, as a defendant, alleging he was the alter ego of the 
corporation.  The issue before the court was not whether a plaintiff suing for breach of contract 
could directly sue an alleged alter ego of a corporation for breach of a contract that only the 
corporation signed, it was whether plaintiff could sue the individual when it did, given that three 
years had already passed since the action had been commenced against the corporation.  (See 
CCP 583.210.)  The court clearly stated that its holding related to this latter issue:  “we hold that, 
as to defendants who are first named in an amended complaint and alleged to be the alter egos 
of a defendant named in the original complaint, the action is commenced at the time the 
amended complaint is filed first naming them as defendants.” 

 
This court concludes that Hennessey is not dispositive.  The holding of a case is limited 

by the facts.  (Ace American Ins. Co. v. Fireman's Fund Ins. Co. (2016) 2 Cal.App.5th 159, 175.)  
Hennessey’s statements about the alter ego theory must be read in light of the timeliness issue 
before it.  Its holding was that the three-year statute did not apply because the purpose behind 
that statute “would not be served by applying the time bar . . . to service of process upon an 
alter ego first named in an amended complaint.”  (Hennessey, supra, 204 Cal.App.3d at 1359.)   

 
Hennessey does state that a “claim against a defendant, based on the alter ego theory, 

is not itself a claim for substantive relief.”  (Ibid.)  Assuming this is true, it does not answer the 
question posed here.  Plaintiff has pleaded a claim for substantive relief – breach of contract – 
and explained the reason that defendants are liable for that claim –that they are the alter ego of 
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the entities that signed the contracts.  Hennessey does not hold that an alter ego cannot be 
sued directly on the contract.   

 
Further, Hennessey noted that the alter ego issue “is ordinarily raised by the pleadings.”  

(Id. at 1358.)  This is precisely what plaintiff is attempting to do.  The court doubts defendants 
are suggesting they are better off if plaintiff obtains a judgment against the signatories first and 
adds the defendants as alter egos only after liability is established.  It sees no harm to them, 
only benefit, if they are involved in the defense of the case from the outset. 

 
Defendants also argue that Exhibit 3 is a novation and replaces Exhibit 1, changing the 

identity of the signing party from “Ignite Farm GP 1” to “Ignite Farm, LLC.”   However, 
defendants fail to cite any allegations in the FAC, or any text from Exhibits 1 and 3, that 
conclusively establish Exhibit 3 is a novation.  The only facts before the court now on this 
pleading motion are the allegation in paragraph 4 that Exhibit 3 is “the EDIT by Rainero to 
Exhibit 1, indicating that the correct payor was not ‘Ignite Farm GP1’, but ‘Ignite Farm, LLC” and 
the fact that Exhibits 1 and 3 were executed on the same date.  The relationship of Exhibit 3 to 
Exhibit 1 is ambiguous.   

 
“[W]here an ambiguous contract is the basis of an action, it is proper, if not essential, for 

a plaintiff to allege its own construction of the agreement. So long as the pleading does not 
place a clearly erroneous construction upon the provisions of the contract, in passing upon the 
sufficiency of the complaint, we must accept as correct plaintiff's allegations as to the meaning 
of the agreement.  (Aragon-Haas v. Family Security Ins. Services, Inc. (1991) 231 Cal.App.3d 
232, 239.) 
 

Under these rules, the FAC sufficiently alleges a claim for breach of contract against 
Ignite Farm, LLC either as a direct signatory to Exhibit 3 or as the alter ego of the signatory to 
Exhibit 1.  (See FAC, ¶ 19 and Ex. 3.)   

 
Defendants also argue that the FAC fails to allege the parties consented to Exhibit 3.  

However, consent need not be pleaded as a separate element in a breach of contract cause of 
action.  (See CC § 1565-1580.)  Rather, it is pleaded by alleging the existence of the contract.  
(See CACI 303 (1).)  Lack of consent is then pleaded by denial or affirmative defense.  (See 
CCP §431.30.) 

 
This ruling does not preclude defendants from raising their lack of consent argument as 

a factual matter at summary judgment or trial. 
 
If defendants are also arguing that plaintiff was required to plead consideration, that 

argument lacks merit.  Consideration need not be pleaded where a contract is written.  (Cuthill v. 
Peabody (1912) 19 Cal.App. 304, 307.)   
 
 Fifth Cause of Action, Breach of obligation of good faith and fair dealing:  
 
 The motion is denied as to this cause of action. 
 
 Defendant makes two arguments here.  First, they argue that for the implied covenant to 
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apply there must be a contract between the parties and the FAC alleges no such contract.  
The court has already rejected this argument in overruling the demurrer to the First and Second 
Causes of Action. 
 
 Second, defendants argue that a cause of action for breach of the implied covenant must 
allege something beyond mere breach of the agreement, and the FAC fails to do so.   
 

However, plaintiff does allege more than mere breach of the agreement.  Plaintiff 
alleges, “Rainer, and therefore his alter egos, set out to intentionally confuse Plaintiff and . . . 
Plaintiff relied on Rainero’s statements as to who would pay . . .” (Opp. at 7:15-21.)  The court 
rejects defendants’ second argument. 
 
 Fourth Cause of Action, Fraud: 
 
 The demurrer to this cause of action is sustained with leave to amend. 
 

Fraud must be specifically pleaded.  Committee on Children’s Television, Inc. v. General 
Foods Corp. (1983) 35 Cal.3d 197, 216.  This means that “(1) general pleading of the legal 
conclusion of fraud is insufficient; and (2) every element of the cause of action for fraud must be 
alleged in full, factually and specifically, and the policy of liberal construction of pleading will not 
usually be invoked to sustain a pleading that is defective in any material respect.”  (Wilhelm v. 
Pray (1986) 186 Cal.App.3d 1324, 1331.)  “This particularity requirement necessitates 
pleading facts which ‘show how, when, where, to whom, and by what means the representations 
were tendered.’” (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.) 

 
Plaintiff attempts to meet this particularity requirement by alleging many of the facts 

regarding the fraud in a “General Allegations” section of the FAC and then incorporating those 
allegations into the Fourth Cause of Action through paragraph 50.   

 
This attempt is insufficient.  The court provides the following non-exclusive list of 

deficiencies.  Paragraph 4 states that Rainero informed Sun Beef that the obligors in Exhibits 1 
and 2 were incorrectly identified.  However, the FAC fails to state what action Sun Beef took in 
reliance on those representations.  Further, Donati, rather than plaintiff, was the one entering 
those Settlement Agreements so how or why Sun Beef could have relied on the representations 
is unclear.   Also, this allegation does not state whether this representation was oral or in writing.  
Paragraph 4 also does not make clear when Rainero made his edits on the exhibits attached to 
the complaint in relation to the dates the exhibits were signed.   

 
It is not clear whether paragraph 5 alleges a representation on which plaintiff bases its 

fraud claim, and, if so, when that representation was made and in what form.   
 
The same is true regarding paragraph 9. 
 
It is also not clear whether plaintiff is alleging fraud by misrepresentation or fraud by 

false promise and, if the latter, whether plaintiff is alleging there was never an intention to 
perform. 
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 Given these types of problems, should it choose to amend, plaintiff should plead within 
any amended cause of action for fraud the specific representations or promises on which it is 
basing such cause of action, and how and when Rainero made the representations or promises.  
Plaintiff must also plead what action it took in reliance on such representations or promises and 
that defendants had the state of mind required for recovery. 
 
 Non-assignability argument: 
 
 Defendants make an additional argument that would bar all of plaintiff’s contract-based 
claims:  that Donati agreed he would not “assign, transfer, or convey any . . . causes of action . . 
.” and therefore plaintiff, Sun Beef, lacks standing. (Opening Brief at 6:23-24.)   
 
 This argument lacks merit.  Defendants fails to cite the entire provision.  The full 
provision reads that Donati “will not assign . . . causes of action, released herein . . .” (Ex. 1 to 
FAC, ¶ 3 (emphasis added).)  This suit does not allege a cause of action released by the 
Settlement Agreement.  It alleges a cause of action for breach of the Settlement Agreement 
itself.  The purpose of the Settlement Agreement was to create a new obligation in place of 
prior causes of action, not to be an immediate nullity, creating a new right that it simultaneously 
released. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00395 
CASE NAME: COOLSYSTEMS VS. STABILITY MEDICAL 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Unopposed application for writ of possession for 122 Game Ready Systems is granted pursuant 
to CCP 512.010. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00476 
CASE NAME: NIJJAR VS. AGAYEV 
HEARING ON PETITION FOR ORDER RELEASING PROPERTY FROM CLAIM OF 
MECHANICS LIEN  /  FILED BY NAVDIP NIJJAR 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice due to a failure to file a proof service. 
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16.  TIME:  9:00   CASE#: MSN18-2035 
CASE NAME: ALTA VISTA SOLUTIONS VS. STATE 
HEARING ON MOTION TO DISSOLVE PRELIMINARY INJUNCTION 
FILED BY STATE OF CALIFORNIA, DEPARTMENT OF TRANSPORTATION 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

17.  TIME:  9:00   CASE#: MSN18-2035 
CASE NAME: ALTA VISTA SOLUTIONS VS. STATE 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO DISCOVERY 
FILED BY ALTA VISTA SOLUTIONS 
* TENTATIVE RULING: * 
 
Vacated. 

 

 

 


